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ARBITRATION CORNE

WHAT NOW FOR

ARBITRATION IN DUBAI?

Herbert S Wolfson, an independent arbitrator affiliated with
Wasel & Wasel Arbitrator Services Inc looks at the path ahead
for arbitration in Dubai following the issue of Dubai Decree No.

34/2021.

HerbertS
Wolfson

Independent
Arbitrator
affiliated with
Wasel & Wasel
Arbitrator
Services Inc.

lexismiddleeast.com |

“ Dubai Decree No.34/2021 introduced
significant changes to the Dubai arbitration

landscape,” states Herbert S Wolfson. “It

abolished two existing arbitral institutions the
Emirates Maritime Arbitration Centre (EMAC) and the
DIFC Arbitration Institute (DAI) which operated the
DIFC-LCIA Arbitration Centre. These two institutions
have now been merged into the Dubai International
Arbitration Centre (DIAC).”

“The Decree transferred the existing caseloads of
DAland EMAC to DIAC but their respective arbitration
rules have been left in place during a transition period,”
Wolfson continues. “Some observers are worried that
the merger might create grounds to challenge the
enforceability of arbitral awards rendered by tribunals
originally constituted by DAl or EMAC. Itis arisk that
cannot be ruled out, but should be limited in duration
and might only relate to a relatively small subset of cases.
The success or failure of challenges based on alleged
prejudice as a result of the merger are likely to turn on
the facts of the case. In addition, those who prefer not to
accept DIAC administration or rules are free to choose
other institutions when drafting new contracts; and to
amend their pre-merger contracts which referenced
EMAC or DIFC-LCIA,” Wolfson adds. “So post-merger
enforceability challenges are likely to arise where existing
cases are transferred to DIAC administration from
EMAC or DIFC-LCIA, or when new cases arise out of an
unamended pre-merger contract especially after DIAC
stops applying EMAC and DIFC-LCIA arbitration rules.
However, this risk should diminish over time as Dubai
courts begin ruling on whether the transfer has unduly
prejudiced the parties’ rights,” Wolfson states.

“Some may also argue that a failure to amend
existing dispute resolution clauses to remove
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references to EMAC or DIFC-LCIA could reflect parties’
acquiescence to DIAC rules and administration.

This argument might be premature in the immediate
aftermath of the merger but may become more
persuasive as time passes.”

“The Decree establishes rules on deciding which
courts have jurisdiction over arbitration cases. It also
creates a Court of Arbitration within DIAC,” Wolfson
states.

“However, this is not a court which issues rulings on
the merits of disputed claims. Instead, it will perform
functions previously performed by DIAC’s Executive
Committee which include appointing arbitrators and
deciding on requests to recuse or dismiss them. It
will also supervise the review of draft arbitral awards
before they are issued, to ensure award quality and
enforceability.”

“The Decree also signals an intention to enhance
ethical standards in the arbitration community. In
addition, itauthorises DIAC to regulate third-party
funding and codifies limits on liability for arbitrators
serving on DIAC-appointed panels. However, it
should be noted most of the significant changes
were introduced through a revised set of DIAC bylaws
attached as an appendix to the Decree. These replace
earlier bylaws adopted by DIAC in 2019,” Wolfson
continues.

“These new bylaws state that arbitrators are not
liable for acts or omissions arising from unintentional
errors made while performing their duties,” Wolfson
explains. “This liability exclusion also applies to
members of the DIAC Board of Directors and members
of the Court of Arbitration. It should be noted this
exclusion of liability could help deter lawsuits against
individual arbitrators in the Dubai Courts.”
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SPOTLIGHT

SAAD HEGAZY

AS AN EXPERT WITNESS WHO HAS WORKED
ON ARBITRATION DISPUTES VALUED AT
AROUND USD 40 MILLION, WHAT DO YOU
THINK ARE THE MAJOR PITFALLS MADE BY
PARTIES?

One major pitfall made by parties is the identification of issues. |
have witnessed cases where parties started the dispute without
fully understanding their claims and the relief they were seeking.
Itis vital to understand your case and to get advice from an
independent expert before moving forward with any dispute.
Another mistake which can be made is making the wrong choice
of tribunal. Parties tend to choose tribunals which have cheaper
rates or big-name arbitrators, without considering other factors
like the tribunal’s experience in the disputed matters or their
availability.

WHAT ADVANTAGES DO YOU HAVE AS A RESULT OF YOUR
KNOWLEDGE OF CONSTRUCTION, ESPECIALLY WHEN IT
COMES TO ARBITRATION?

Construction is a knowledge-intensive industry and you also
need to have a wide range of knowledge from many varying
sources. My understanding of complex construction issues
enhances my understanding of disputes, reduces risks in the
arbitration process, and can lead to dispute cost reduction.
Combining knowledge of engineering and law gives me various
advantages in construction disputes.

WHAT ASPECTS OF CONSTRUCTION ARBITRATION
ARE YOU SEEING BECOME MORE PREVALENT IN THE
INDUSTRY?

| am seeing ad-hoc arbitration becoming more prevalent. In
recent years, | have also seen many cases where parties prefer
to use an ad-hoc arbitration, in order to avoid institutional
administration costs. Document arbitrations which rely heavily
on document submissions without needing hearings are also
becoming more frequent. Lastly, the expert determination
and other Alternative Dispute Resolution methodologies like
mediation and conciliation, are being used more now because
of the speed of these procedures.

Saad Hegazy is an arbitrator with experience of mediation and
adjudication work with Wasel & Wasel Arbitrator Services Inc.Heisa
construction claims and dispute resolution expert based between
Dubaiand Doha, who has more than 16 years of experience in delay
analysis, construction contracts, quantum, claims and disputes in
projects across the GCC, Middle East, Asia, and Africa. He also has a
wealth of experience having worked on projects including airports,
metros, infrastructure, oil and gas, utilities and high rise buildings.

ROHAN BANSIE

DO YOU SEE ANY PARALLELS BETWEEN
YOUR POSITION AS A JUDGE AND YOUR
POSITION AS AN ARBITRATOR?

| see the parallels between my two roles.

Arbitration is quasi-judicial. In both processes

solemnity is required. In each, the local rules of evidence
and associated jurisprudence also apply. Also, after formal
presentation of each side’s evidence, including examinations
and cross-examinations a ruling or judgment or award is
presented orimposed. That said, arbitrationis a private,
cost-effective and less formal alternative to litigation where
the arbitrator, as an expert, delivers a legally binding decision.
However, in my opinion in order to be successful in either
role, high levels of discipline and diligence are required.
Patience, curiosity and objectivity are also necessary on the
part of the neutral party in both roles.

HOW MANY ARBITRATION DISPUTES HAVE YOU
PRESIDED OVER IN YOUR CAREER?

As a Deputy Judge | have presided over more than 3,600 cases
and as an Arbitrator | have arbitrated between 25 and 30 cases.

WHAT ADVANTAGE DOES THIS EXPERIENCE PROVIDE
YOU IN YOUR WORK AS AN ARBITRATOR?

The way | have to conduct myself is essentially the same
in both roles. The main advantages are the consistency of
approach which allows me to hone my personal skills and
levels of awareness on an ongoing basis.

Rohan Bansie is an arbitrator with Wasel & Wasel Arbitrator
Services Inc, amediator, lawyer, and Deputy Judge. He is also the
principal of the alternative dispute resolution (ADR) company,
Bansie Dispute Resolution Services Inc (BDRS). As a lawyer with
almost 25 years’ experience representing individual and institutional
clients, he has appeared before all levels of court in Ontario,
including the Court of Appeal. In addition to his litigation experience,
Rohan has also represented athletes, artists and organisations in
contract negotiations. In 2007, Rohan was appointed Deputy Judge
of the Superior Court of Justice, Small Claims Court.

Wasel & Wasel Arbitrator Services Inc.
First Canadian Place

100 King Street West, Suite 5700
Toronto, Ontario, M5X1C7

Email: inquiry@waselandwasel.ca

Tel: 414169001213

Web: www.waselandwasel.ca




ARBITRATION CASE FOCUS

RECENT KEY ARBITRATION CASES

identify the intent of the parties on the authority of the
trial court. The disputed clause in the contract stated
the governing law would be the laws of the UAE and it
would govern arbitration. Therefore, it did not disclose

w

Case No....ACC1173/2020 issued on 16/03/20 m\X/A\SRE"L\g\XSL;K§EL

Jurisdiction....Abu Dhabi
Court....Abu Dhabi Court of Cassation
Recommended by .... Wasel & Wasel Arbitrator Services Inc.

WHAT DID THIS CASE INVOLVE?

The dispute related to additional work in a construction
contract, where the Abu Dhabi Primary Court ruled in favour
of the contractor for approximately 12,000,000 AED. The
Abu Dhabi Appeals Court upheld the contractor’s claim but
reduced the quantum amount to around 8,500,000 AED.

The Abu Dhabi Appeals Court also ruled at the point at
which the parties subsequently agreed any dispute would
be resolved via arbitration, the agreement would then be
governed by the UAE's laws.

They ruled the appendix of the construction contract
between the two parties had stated in Clause 18(a) that,
in arbitration, the UAE laws will be applied, and this did not
indicate the two parties had agreed to resolve the dispute
through arbitration so it was a suspensive condition.

InMarch 2021, the Abu Dhabi Court of Cassation upheld a
rejection to enforce an arbitration agreement as aresult of the
arbitration clause which had merely stated arbitration would
be governed by UAE laws, without providing any explicit scope
to any disputes. The court found the wording of the clause
did not provide sufficient detail to establish the consent of
the parties to resort to arbitration as the dispute resolution
mechanism.

Inits judgment, the court found the wording was to be
read as a suspensive condition which would only come
into force if the parties subsequently explicitly agreed and
established the scope for any dispute which was to be
resolved through arbitration.

ABU DHABI COURT OF CASSATION JUDGMENT
The Abu Dhabi Court of Cassation relied on Articles 5, 6 and
7 of Federal Law No. 6/2018 (the Federal Arbitration Law) to
decide that the clause wording did not provide the parties’
explicitagreement to resort to arbitration to resolve any
disputes.

The Court upheld the Appeals Court judgment and
ruled that where the decision was made within the court’s
jurisdiction and in line with Article 5-7 of Federal Law No.
6/2018, in order for the court to reject their jurisdiction on a
dispute an arbitration clause had to exist in order to prove
the parties had agreed in writing to resort to arbitration as
an exceptional means to settle disputes between them,
whether this was through a special clause in the original
contract or via an additional agreement. This was because
consent of the parties is the basis of arbitration and the
arbitrator derives their authority from the contract in which
the arbitration was agreed on.

Therefore, the judge has to verify that the will of the
litigants matches the arbitration agreement, the underlying
dispute and the interpretation of the contract in order to

the parties’ express will in the agreement to resort to
arbitration.

WHY’S IT SIGNIFICANT?

This judgment highlights the extent to which the UAE
courts willinvestigate not just the existence of an
arbitration provision but the precise wording and scope

of the arbitration clause. The approach which has been
confirmed by the Abu Dhabi Courts emphasises the need
for parties to ensure the clear scope of applicability to
their arbitration clauses.

Itisimportant to note the UAE courts generally find
an arbitration clause either binding or non-binding, but a
UAE Court has seldom ordered an arbitration clause be
considered a suspensive condition which is a condition
which suspends the effect of a clause until a future event
occursorisrealised.

The UAE Courts have previously ruled onthe
necessity to comply with pre-conditions to arbitrate.
However, considering an arbitration clause asa
suspensive condition raises questions as to the threshold
the courts will require in order to accept that an arbitration
agreement has been fulfilled.

Essentially, finding that an arbitration agreement
could be considered a suspensive condition unless
the parties explicitly state any dispute or a particular
dispute will be resolved by arbitration means arbitration
agreements need to include minimum standards. This
includes the language of arbitration, number of arbitrators
and rules which are to be followed but evenin such
acase the clause could nevertheless be considered
a suspensive condition in the absence of an explicit
agreement that disputes will be resolved via arbitration.

Thisjudgment also creates a novel paradigm
on the separability of an arbitration agreement
and acknowledging an arbitration agreement, while
considering it suspended. Generally, an arbitration
agreement should be as detailed as possible to avoid
any disagreement on its operation.

As a minimum this would include details of the seat
of arbitration, the number of arbitrators, the language
of arbitration, governing rules whether institutional or
ad hoc and the governing law.

Parties may also apply a separate governing law to
the arbitration agreement from the governing law of the
substantive contract, identify any matters including those
related to confidentiality, or issues on sovereign immunity.
This ruling by the Abu Dhabi Court of Cassation reflects
the importance of clearly drafted arbitration clauses,
but also provides interesting reasoning in finding the
arbitration clause was merely a suspensive condition in
the absence of an explicit agreement that any dispute will
be resolved by arbitration.
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Better content. Better results. More business.
The effective lawyer uses Lexis® Middle East.

A powerful, fully integrated online legal research tool, reimagining the practice of law in the Middle East

SAVE TIME

One search grants access to the Middle East’s largest and
most comprehensive database of legislation, case
summaries and practical content

Powerful search doesn't just read the written word, it also
uses context and metadata tags to find better results

Instant linking between research and guidance can
supercharge legal work

Natural language search finds the right results without
complicated search forms

Exclusive content, such as the Sader UAE Annotated Codes,
Gulf Legal Advisor practical guidance solution,

Legislative Insights, Getting the Deal Through - Corporate
Counsel Advisory & Freezones Q&A Guides and digital access
to seven regional & international law journals

Easily search for content from across 38 MENA onshore
jurisdictions and freezones

8 k Documents including 16k case summaries

4k Practical guidance documents

) Online books!

<

REDUCE RISK

Case summaries from 70 different courts

Arabic-English translation of legislation across 20 practice areas
Official gazette indexes dating back to the 1970s

12 different types of practice tools and documents

Daily legal news service covering 21 countries

Intelligent search recommends content based on your
search terms, short-cutting you to key legislation, cases and
practical guidance

Deep search across the widest collection of laws and cases
ensures that you build the strongest argument without
missing key points

Research is easy and intuitive for all levels of experience

Don't just research the law - understand how to use it.
Seamless integration between primary sources and practical
guidance

All our content is written by local and regional practice area
experts and reviewed thoroughly by our editorial team, so you
can be certain LexisNexis content is accurate and up to date

Set up email alerts on specific practice areas for information

about new and amended laws

Laws & regulations

0 Journal articles

Find out more https:/www.lexis.ae/lexis-middle-east-law/



www.qatarbusinesslawforum.com

\\\,’/ THE QATAR BUSINESS LAW FORUM

Qatar CONFERENCE, GALA DINNER & AWARDS
R CEREMONY ARE BACK IN DOHA!
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Law Conference Gala Dinner Awards Ceremony
+300 +350 15
Attendees Expected Attendees Expected Awards for the Best Legal

Professionals in Qatar

LexisNexis Middle East is pleased to host the 6th Qatar Business Law Forum Conference, Gala Dinner & Awards Ceremony.
With over 300 legal decision makers in attendance at the Law Conference and many more attending the Gala Dinner, don’'t miss this unique and exclusive
opportunity to meet existing and potential clients. The Law Conference is specifically designed for in-house counsel and the Awards Ceremony sets out to

recognise exceptional achievement from within Qatar’s legal community. The Conference will be held in English and Arabic (simultaneous translation). Key
topics that will be covered include:

» Legislative Developments in Qatar - What'’s in the Pipeline?
» Hot Topics in Compliance
» Issues and Trends in Contracts and Dispute Resolution

Visit www.gatarbusinesslawforum.com to view the programme and speakers, enter for an award, and to register!

For general enquiries: For enquiries about sponsoring opportunities,
LEILA SAIDI award categories and entry submissions:
Business Development Specialist (Qatar) CAROLINE PRESBER
leila.saidi@lexisnexis.fr Head of Content, Qatar

caroline.presber@lexisnexis.fr

Partners:

LexisNexis Strategic Exclusive Law Firm Partner Partner Partner

Tax Partner
Alliance Partner
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