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New Technologies  / Future of Arbitration 

Virtual Arbitration and Legal Proceedings in a 
post-COVID Era
A Comparative Commentary Between Canada and the Middle East

While the judicial systems in virtually every country clung to the traditional standards of in-person 
hearings and hardcopy submissions, the world of arbitration had already introduced, if not fully 
implemented, new technologies to maximise efficiency in the arbitral process prior to the emergence of 
COVID-19. In Canada and the United States most practitioners were, at best, uncomfortable with virtual 
legal proceedings, preferring the ‘authenticity’ of in-person communication, and the accompanying 
security of the capacity of the neutrals, lawyers, experts, and witnesses to be effective. The pandemic 
suddenly thrust every legal practitioner and institution firmly into the 21st century, requiring a profession 
often resistant to change to adopt technology in order to function.
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Pre-pandemic, the International Chamber of Commerce (ICC) 
Arbitration Rules 2017 and United Nations Commission on 
International Trade Law (UNCITRAL) Arbitration Rules 2010 
already sanctioned digital information sharing and virtual 
proceedings, as did the ADR Institute of Canada’s (ADRIC) 
Arbitration Rules 2016 and the International Center for 
Dispute Resolution (ICDR) Arbitration Rules 2015. However, 
while North American institutional arbitration rules largely 
ignored or avoided specific mention of virtual proceedings, 
preferring various forms of the ambiguous “the arbitral 
tribunal may determine the procedure governing the conduct 
of the arbitration” such as Article 11.1 of the Canadian 
Arbitration Association Rules of Arbitration, the Middle 
Eastern governments and arbitration administrators had 
wholly embraced the digital age.

The Qatar International Centre for Conciliation and 
Arbitration (QICCA) Arbitration Rules 2012, Dubai 
International Finance Centre-London Court of Arbitration 
(DIFC-LCIA) Arbitration Rules 2021, Bahrain Chamber for 
Dispute Resolution-American Arbitration Association (BCDR-
AAA) Arbitration Rules 2017, Saudi Centre for Commercial 
Arbitration (SCCA) Arbitration Rules 2018 all explicitly allow 
the arbitral tribunal and/or the parties to employ technology 
to increase the efficiency and economy of the proceedings. 
Most notably, the SCCA centred in Riyadh, has offered an 
Online Dispute Resolution (‘ODR’) Protocol since 2018. 
Further cementing the modernity of Middle Eastern 
arbitrations, several laws contain provisions allowing, and 
even encouraging, the use of modern technology to improve 
arbitral proceedings. The UAE Federal Law No. 6/2018 
(Arbitration Law), Jordan Law No. 16/ 2018 (Amending the 
Arbitration Law), and the Saudi Arabia Royal Decree No. 
M/34/1433 (Arbitration Law) contain clauses expressly 
authorising the use of technology for agreements, delivery of 
notices, exchanging documents, filing evidence, examining 
witnesses, and/or conducting hearings.

Meanwhile, Canadian legislation on arbitration has not 
changed much in the last twenty years. Accordingly, 
institutional arbitral proceedings in Canada have heavily relied 
on in-person hearings, and occasionally teleconferences, such 

as with the Sport Dispute Resolution Centre of Canada 
(SDRCC) and Industry Canada. Without any capacity or 
contingency planning for the inability to appear in person, 
courts and tribunals ground to a halt across Canada at the 
start of the pandemic; in stark contrast, independent 
arbitrators and arbitration chambers were able to quickly 
pivot to a fully virtual model and serve civil disputants with 
urgent matters the courts were no longer able to hear in a 
timeframe acceptable to the parties, such as family matters 
and contract frustrations. JAMS updated their arbitration 
rules to include explicit virtual allowances and email 
communication capacity, while removing references for 
facsimiles. The Vancouver International Arbitration Centre 
(VANIAC) updated their domestic arbitration rules at the 
conclusion of 2020 to include procedural directives for virtual 
hearings, although their international arbitration rules remain 
unchanged.

Courts in the Middle East are becoming increasingly 
comfortable with dispensing justice via videoconference such 
as the Dubai International Financial Centre and the Abu Dhabi 
Global Markets in the United Arab Emirates. It would 
therefore seem questionable for courts to take a different 
view when considering the effectiveness of virtual hearings in 
arbitral proceedings and deciding on the enforcement of 
arbitral awards. However, conducting hearings remotely gives 
rise to unique due process concerns, and novel challenges to 
arbitral awards will likely encompass objections as to 
purported procedural irregularities related to the use of 
technology. Even if the implementation of e-hearings is 
straightforward and both parties agree to it, issues could arise 
when an arbitral tribunal imposes the holding of virtual 
hearings on a party who, for example, insists on physically 
interacting with witnesses. As a rule, such procedures must 
ensure equal treatment of the parties and afford them a 
reasonable opportunity to present their case; yet, these 
fundamental procedural rights need to be balanced against 
the principle of procedural efficiency, especially in arbitration. 
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This is further supported by a general trend in international 
arbitration to grant arbitral tribunals the power to conduct 
hearings (in-person or virtually) as the circumstances so 
require. In practice, we are not aware of such challenges being 
brought before courts in the Middle East, and we think they 
are unlikely to be upheld.

Despite the inherent risks for ‘all virtual, all the time’ style 
arbitration, consumer demand for at least some form of online 
dispute resolution in proceedings will continue post-COVID. 
Risks for witness testimony, such as compromising the ability 
to assess credibility or ascertaining who or what exactly is 
present, have been mitigated through proper preparation and 
using verified spaces or requiring a camera pan of the entire 
room. Concerns regarding security and privacy were quickly 
remedied within the first few months of remote living with 
service providers addressing weak spots in coding, and 
guidance materials coming from governments, institutions, 
and organisations on how individuals should be securing their 
technology, storing their data, and selecting their software. As 
a result, the pandemic has created a shift towards fully digital 
administrative processes, all virtual pre-hearing conferences, 
and making in-person hearings special requests rather than 
standard procedure. The essence of arbitration is providing 
flexibility, timeliness, and cost effectiveness, while protecting 
the enforceability of an award—all of which are improved by 
the use of virtual proceedings. The rapid adoption of virtual 
hearings and conferences, e-filing, and document 
dissemination has driven a consumer expectation of virtual 
law going forward in Canada and the United States—the 2020 
Legal Trends Report published by Clio cited an overwhelming 
preference to communicate with counsel via technology: over 
half preferring to videoconference throughout their matter 
and 69% preferring to share documents through a client 
portal or website. The 2021 Queen Mary University 
International Arbitration Survey indicated a recent ‘explosion’ 
in the use of virtual hearing in international arbitration. Online 
hearings have not only created significant cost savings related 
to travel, accommodation, and hearing venues, they have also 
provided arbitrators space in their calendars that would have 
otherwise been consumed by travel time, increasing their 
volume of work and decreasing client wait times. Embracing 
technology for case management has streamlined the 
disclosure process, eliminating mailing and storage costs for 
volumes of paper. Reducing material and space usage, and 
most importantly our carbon footprint, not only saves time 
and money for everyone involved in a dispute, it also directly 
aligns with the mandate of the Campaign for Greener 
Arbitrations, who was the 2020 recipient of the GAR Award 
for Best Development.

Despite the novel comfort of the legal profession and 
consumers with virtual law, it appears the Canadian justice 
system is not intending on maintaining virtual hearings 
permanently. While Ontario has appeared to embrace a 
hybrid system to address its major backlog in civil cases, 
Saskatchewan has already terminated virtual proceedings for 
nearly all appearances, Alberta has indicated that their judicial 
centres will revert to videoconferencing only according to 
COVID-19 outbreaks, and British Columbia has indicated full 
jury trials will resume for all matters by late 2022. The 
resistance of the courts in Canada to maintain the digital 
revolution that has taken the global justice system by storm 
will provide a distinct competitive advantage to the ADR 
industry as a whole in future; and arbitrators unwilling to 
embrace the benefits of technology in their practice will find 
themselves passed over for appointments for practitioners 
that utilise client portals, digital filing processes, and virtual 
hearing platforms.

Opposingly, virtual court hearings have been conducted in 
almost all Middle Eastern countries in response to the 
COVID-19 pandemic, even in the absence of relevant legal 
frameworks, as observed in Lebanon, Egypt and Morocco, and 
concrete plans are currently being devised for the post-
COVID era. GCC countries coupled their well-developed 
telecommunication networks with modern regulations for the 
use of technology in court settings to offer easy to access 
electronic platforms that facilitate the holding of virtual 
hearings. In June 2021, the UAE Ministry of Justice stated 
that it will hold more than 80% of court hearings remotely 
before the end of the year. Moreover, the ADGM Arbitration 
Centre (ADGMAC) in Abu Dhabi, for example, provides state-
of-the-art hearing facilities for hosting remote hearings, and 
has introduced the use of artificial intelligence at all levels of 
the arbitral process. It appears thereby that, in the Middle 
East, the adoption of technology in court and arbitral settings 
are interconnected and mutually reinforcing.
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